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lslam. 0) Abduﬂ Kalam. 7) Md. 1 askKar.
%) anpati 1)as. 9) Achik Al 10) Abar
Basumatary. 11) Bipul Jasumatary .o Accused

Present — Mrs. R.A. Rahman. AlS.

T, Chiet Judicial Magistrate.

‘f.p ¥
%’& Barpeta.

Advocates apgc:ar@d:
l<or the State — Sri Mrigen Das

tor the accused = Sri D. latukdar. S Das. I~
Rahman, 1).Das. M. KRahman

27.6.09. 15.5.10. 30,111

i

late of evidence
Date of argument = 15.7.2013
Date of judgment = 25.7.2013

y ub G M_E N 1

L. 1he prosecu[ion ¢

lForest Beat Otficer. pursuing a secret information at about 9-OU M

along with the statt and the Field 1)irector. Dy. tield Director anc.

police statl ol Barpelad Road Police Smt.uvm went to the Radwa

|
wagon loading unloading Pointat RBarpela rﬁnau pear Rallway

crossing. And on making surprise ingpection they tound the 12
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~completion of it submitted ottence report against the accused persons

2=

e

accused persons in possession of various articles ol wild life and they

were caught red handed. ‘I'he accused persons along with the arucles

were brought to the Ottice of the Field Director. Barpeta KRoad. and
the articles were seized and the accused persons were torwarded |

before the Ld. Chief Judicial Magistrate, Barpeta. | hereatler. the satd

Babul Brahma conducted the investigation of the case and on

namely. Mojammel Haque. Riajuddin. Saburuddin. Anowar Hussain.
Fajar AlL Kaharul lslam, Abdul Kalam. Md. laskar. Danpau Das.

Achik Ali, Abar Basumatary and Bipul Basumatary U/S 39 (1) (2) (3).

40. 43(1), 44.50 of Wild Lite (Protection) Act, 1972

L On recexpti of this case record for disposal. the case proceeded
4s warrant procedure case. Accordingly 4 witnesses were examined
and cross examined. but turther cross examinations of the WILNEsses
were reserved. ‘I'hercafter. charge ws SLL/SEE-A) of wild l.te
(Protection) Act. 1972 were tramed against' the accused persons o

which they pleaded not guilty and instead claimed to stand trial.

And atter framing ot charge defence further cross examined the
prosecution witnesses.

Statements ol the accused persons u/s 313 Cr.p.CLowere
recorded wherein they pleaded total denial. But defence in support of
their plea did not adduce any evidence. %

But during trial accused Saburuddin tailed to enter into his
appearance and accordingly the case against him was filed vide order.

did. 26.3.13.

conud. 3.
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5. Poinls [or determinalion .-

w hether the accused persons on 20).3.09. at about 9-00 PM.
Al Railway wagon loading unloading point, Barpeta Road (near
Kallway crossing) under Barpeta Road P.5..

i) were found with clouded leopard sKin, rhinoceros skin.

~ pangolin skin, bone and teeth of nger, bone of sloth beatr,

tusk ot elephant, claw less oter, rhesus macaque, skin of

samber. hog deer and sloth bear by violating the provisions of

Sec. 43, 44 of Wwild Life (Protection) Act, 1972 and

thereby committed an otfence pumshablc ws 51 (L) ot the

wild Life (Protection) Act !

ii) were tound with clouded leopard skin, rhinoceros skin,
pangolin skin. bone and teeth of tiger, bone ot sloth bear, tsk
of elephant. claw less otter. rhesus macaque, skin of samber.
hog deer and sloth bear by violating the provisions of Chapter
V-A ot Wild Lite (Protection) Act, 1972 and theredy
committed an offence punishable ws 51 (1-A) ot the wild

Lite (Protection) Act!

6. Decision thereon and Reasons for the decision :-

Evidence placed before me has been perused. I have also

heard arguments of the |d. Counsel ot both cides. Now let me analyse
. the evidence on record to arrive at a just decision.

PW.1- Babul Brahma, the Forest Beat Ofticer, in his evidence
disclosed that on 20.3.09 while he was posted at Barpeta Road Head
quarters ot Manas liger Project as beal officer, on that night at 9-00
PM. pursuing a secret intormation, he along with the Field Director
Anondiva Swarglary. Dy. Director C.K. Bhobra and the statt and
police personnel ot Barpeta Road Poliéc Station went to Barpeta Road
Railway Station at loa(.i'mg unloading point. And on making search
they recovered various types of wild lite articles from the possession
ol thel2 accused persons. 1L is disclosed by this witness that they

Contd. 4
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that the statements ot the accused persons were taken at the police
ctation and that they were 1n police custody. It 18 disclosed by the

\nformant that the stalements ol the accused persons were recorded by

porester Sanjit Das and Forester Kripa Nath. On being questioned by

detence PW1 also admitted that when there is recovery ol any wild
animal parts or carcass ot any wild apimal in the sanctuary of from
the possession ol other persons. tor proper veritication it is shown (O
the Veterinary doclor. who accordingly submits report and thereafter
necessary actions are taken. But in connection with this case, PW1
disclosed. that though the seized articles Were shown to the Veterinary
doctor. but he does not remember whether the Vety. Olficer has
submuitted the report or not. pw 1 further admitted that along with the
oltence report. he did not submit the reporf of the Vety. Officer.
X, On being challenged. PW.1 however denied the suggestion
put to him that he did not seize any wild lite arucles trom the

possession of the accused persons and that the accused persons were

qot loitering at Barpeta Road Railway d>taton along with the se1zed

articles. He also denied the suggeston put to him that they allowed the

* real culprits to go scot tree along with the vehicles and have falsely

implicated the accused persons.

| find that though this witness was subjected to stitt and
lengthy cross examination by delence, but nothing material could be
slicited out of this witness to render his testimony unreliable. | find

that defence has failed to demohsh the credibility of the unshaken

version of this witness. ‘'hus, the clinching testimony of the

complainant inspires contidence of his truthfulness and genuineness.

Contd. 7
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9, Corroborating the testimony of the complainant, PW.2- Kripa
Nath also disclosed in his evidence that on 20.3.09 while he was
posted at the Head quarters of Manas 'liger Project. he along Wi[h
Babul Brahma and other statl went 0 Barpeta Koad Kailway wagon
l(v)admg unloading point and on search operauon. they tound the 1.2
accused persons in possession  of articles of wild ammals. He
reilerating the same fact as stated by the complainant also disclosed
that 3 pieces of leopard skin, 1 piece of rhinoceros skin, 1 piece of
pangolin skin. 4 Nos. of tiger teeth with jaws, 4 kgs. of nger bone,
tiger milk weighing 1'50 gms.. 1, kg. of sloth bear bone, I piece ot

elephant tusk weighing 300 gms.. 9 pieces of otter skin, one rhesus

macaque. | piece of samber skin. 1 piece ot hog deer skin, | piece of

Joth bear skin, one motor bike and 7 Nos. of mobile handset were
seized from the possession of the accused persons by the forester
Rabul Brahma. And Ext 1(2) 18 his signature as the seizure witness.
However during Cross examinauon, this witness disclosed that the
seizure list was prepared at Barpeta Road Railway loading untoading
point and he have put his signature at the place of occurrence. He also
stated that the seized articles were first brought to the police station
and subsequently to their olfice. He turther admitted that the tW()
vehicles by which the accused persons were brought were allowed to
0. He also divulged that the seized articles were tound trom the dicky
ol the vehicles and the seized articles were seized at the railway
station. He also stated that the accused persons brought the seized
articles in plastic bags. He however admitted that he was not present
when the artucles were seized. However. this witness also stated that

Contd. 8
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e also gtated that as per informaton received. they reached the
Kailway gate gitated at Barpeta Road wherein the said vemeles were
searched. He further admitted not being, present al the tme of makKing
(he selzure list a8 he had to g0 tO another place. He 100 denied the
suggestion put to him that nothing was seized from the posscssmn ol
the accused persons and that a falsé case has been lodged against the

accused persons.

L1 similarly. pw 4 Babulal Orang also gtated that on 20.3.09
was posted at Manas L1ger pProject as Forest Guard, at around
nd one

when he
way line and fou
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. thal the seizure list was preparcd al the place of occurrence. He also
ctated that the seized articles along with the accused persons were
taken (O the police station. Herein also on being challenged D)
detence. s witness denied the suggest‘.u)n put to him that nothih:
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has been recovered Of
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this case.
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animal” . wscheduled animal article” and wspecified dates’” as stated

helow :

(a) wScheduled animal” means an animal speciﬁed for the time

being 1n Schedule Lor prart 1 oj'bchedute i

(b) wscheduled animal article”’ means an article made from any

Scheduled animal and includes an article or object in which the whole or

any parl of such animal [has been used but does not include tail Jeather

of peacock, an article or trophy made therefrom and snake venom or its

derivativel;
© “specified date means-

(i) in relation 10 @ scheduled animal on the comnwncement of the

Wild Lij’e ( Protection) (Amendment) Act, 19806, the date 0} expiry oJ

two months fJrom such commencement;[***"‘ /

(ii) in relation to any animal added or transferred Lo

Schedule 1 or part 1l of schedule 11 at any ume after such

commencement. the date 0f expiry of o months from such

addition o1 transfer;
(iii) in relation 10 vory imported into India or an article
made jrom such ivory, the date of the expiry of six months from the

H
N\

~aorfzmencement of the wild Life ( Protection)(Amendmen.t) Act, 1991.

15, Now reverting back to the €ase in hand , 1 tind that PW.1 the

complainant by his cogent and celiable version disclosed how on @ tup

oif . he along with the other official stafts by taking help of Barpeta

Road P.S. police went to Barpetd Road Ratiway wagon loading

unloading point wherein they tound the 12 accused persons 1n

Contd. 14
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possession o1 the seized articles as described in the cerzure list. ! his

jact o finding the accused persons in possessmn ot the setzed arucles

has also beel disclosed bY pw 2. PW.3 & PW A LLas an admitied

position as already gtated above that the testimonties ot (hese WNesses

are found O be reliable and truthiul. No mouve and reason could be

shown by detence as O why these wilnesses without any reason

would depose falsely against the accused persons. Moreover. €

qerzure ot the seized articles trom the possession of the accused

persons has been duly proved by the other seizure witnesses. 1.¢.

PW.2. PW.3 & PW .4 pesides the informant. No doubt detence LOOK

the plea ol (otal  denial. But to rebut the allegations made bY

prosecution detence did not tender any gvidence. Besides, from the

evidence available on record. 1t 18 crystal clear that the accused

persons could not produce any documents 1O show that they have

licence or permission to keep the wild lite articles, trophies e(c 1n thel

possesslon.

1o Now. 1.d. Detence counsel po'm[.cd out that the tield Ioirecto

and the Depuly Field Director, who were present al the time ol rat

Wwere not exammcd. I'heretore (o defence adverse interence should b

{i
¢

drawn against the prosecuuon case. Buton perusal of the evidence v

record. | tind that no doubt the rield Director and the Deputy biel

Director have not been examined DY prosccuuon, put mere lailure ¢

the part ot prosecuton (o adduce their evidence Wil pot nultty

negate the otherwise reliable prosccum)n case.
i 7. OQur Hon'ble Apex Court in Gosu Jairami Keddy &

Contd. }
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another Vs. State of Andhrd pradesh with (oSt Rama Chandr
Keddy & others vs. State of Andhra Pradesh as reported in 201
Crl. L.J. 4387 §.C. while dealing with the examination 0f th
materials witnesses has held as under :

v pvery witness listed in the charge sheet need not b
examined- Once deposition of eye wilness examined at the trial i
accepted ds trustworthy — Non examination of other witnesses woul

become in consequential. It is well settled that every wilness that th

prosecution may have listed in the charge sheet need not L

|
examined. 1L 1S entirely in the discretion of the Public Proseculor | (

decide as 1o how he propose 0 establish his cdse and which oJ ik
listed wilnesses dre essential for unfolding the prosecuuon stor

Simply because more than one Winess have been cited Lo establis

J—
-~

the very same fact is no reason why the pmsecution must examtir

. n
all of them.”

'I'hat being the position, mere tailure on the part ot prosecutit |
to examine the Field Director and the Deputy Field Director wl |
would have deposed the same fact as narrated by the other prosecuty

witnesses would not and cannot corrode the crux of the prosecutt |

f‘dcasc.

8. Besides Section 134 of The Evidence Actlays down in cle “‘

terms that no particular number af wilnesses is necessary jor pro A

or disproof of any fact, the result is that in any case the testimony ¢ ?.

a single wilness if believed is sufficient 0 establish any fact. Secti \\

134 of The Evidence Act follows the maxim that Evidence is to be

Contd.
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20. Again Ld. |Jetence counsel drew by atenton (o the tact that
prosecuuon has failed to get the seized articles examined DY the F.5.L
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and that there is no Veterinary doctor's report to prove that the seized

articles are articles made from the Schedule wild animals. ‘I'heretore.

fallure on the part ob prosecution to send the seized articles to .5 L.
or none production of Vety. Doctor's report (o prove that the seized
artucles are articles ol Wild Animals, to detence is tatal to the
prosecution case. 1t is an admitted position that the seized articles
were not sent for F.8.1.. Fxamination and there is no report from the
Vetv. Doctor in this context. But it is also an admitted posttion that
no single suggestion has been put torward by detence (o the
prosecution witnesses that the articles seized do not tall within the
category of the Scheduled Wild Animals which in turn proves the
claim made by prosecution that the articles found and seized tfrom the
possession o0l Lﬁc accused persons are articles and trophies ol
Scheduled Wild Animals. ‘l'heretore, tailure on the part oi
prosecution to obtain the Vety. Doctor's report or to send the seized

e articles tor F.S.1.. exammation to me is not at all fatal to the

e . ;
S o proseculion case.
D
S 21 Again. ).d. Detence counsel during his argument vehemently
. ax N hed ~ s v
A v"”‘.'\'y"'}/ \\
e A Vo
A " dubnmited that the statements recorded ol the accused persons are In
! k
. ©  fact confessional statements. And that it is not admissible in evidence

as it was recorded while the accused persons were in police custody.

>
Now, Sec. 164 of Cr.PC reads as follows : _ L

“Any Metropolitan Magistrate or Judicial Magistrale may,

I

e

{

.
|

whether or not he has jurisdiction in the case, record any confession

or statement made Lo him in the course of an investigation under

Contd. 18 ¢
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Rhesus Mecaque and they were apprehended at Barpeta Road

Raifway wagon loading unioading point (néar Railway crossing).

23 No doubt, detence took the plea that the accused persons
have been talsely implicated and nothing were recovered or seized
trom their possession. But as seen no evidence has been adduced by
defence to substanuate their plea thal no recovery has been made from
their possession.

Now Sec. 57 of the Wild Life (Protection) Acl reads as

Jollows: Preswmplion to_be made in certain cases:- Where, in any

prosecution for offence against this Act, it is established that a
person Is in possession, custody or control of any captive animal,
animal article, meat,[trophy, uncured trophy, specified plant, or part
or derivative thereof] it shall be presumed, until the contrary s
proved, the burden of proving which shall lie on the accused, thal
such person is in unlawful possession, custody or control of such
captive animal, animal article, meat| trophy, uncured trophy,
specified plant, or part or derivative thereof].

‘I'hus in view ol Sec 57 of the Wild Life (Protection) Act the
plea taken by detence of being falsely implicated in this case, stand:

not proved as delence tailed o discharge its burden that the seizec

articles, trophies of wild animals were not found from thel

POSSESSION.

24. Now. trom the schedule ot ‘The Wild Lite (Protection) Act. 1

is seen that the seized articles namely, clouded leopard sKin,

Contd. 2
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Fhinoceros skin. pangoln skin. bone and teeth of tiger. bone o0l stoth

bear. sk of elephant. clawless otter. . skin ot sloth bear talls within

part 1 ol Scheaule | ot this Act wheres the seized Rhesus Macaque

talls within Part | of Schedule 1/ and skins of hog deer and sambar

talls within the Schedule 111 respectively of this Act.

As such. | tind that the accused persons have violated the
Provisions of The Wild Lite (Protection) Act, 1972, ag they were

tound tn unlawtul possession ol the seized articles.

25, Accordingly. the accused persons namely, Mojammel Haque,
Kiajuddin. Anowar Hussatn. bajar Ali. Baharul Islam, Abdul Kalam.

PAd | askar. Danpat Das. Achik Ali. Abar Basumatary and Bipul
, N

/ . Basumatary are all held guilty and convicted U/S 51 (1) and 51 (1-A)
. (/ . | of the Wild Lite (Protectuon) Act.
m 20. It is an admitted position that the seized articles found from

the possession of the accused persons are product ot wild lives and
wild animal. And these accused persons who are either hunters or
traders of animals and animals articles. have in their greed plundered
torests and killed millions of innocent animals causing many animals
(o extinct and threalening many others. Living creatures being
dependent on each other and the survival ot the human race also being

dependent on them has caused great concern in our society w these

rampant killings. As such, the perpetrators of such crime should not

be dealt leniently.

Contd. 21
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I heretore . | tind that the benefit of Sec. 3/4 ot the Probation of

Otlenders Act cannot be extended to the accused persons.

27 Heard the convicts on the point of sentence U/S 24% CrPC
which s reduced into writing in separate sheets and kept with the case

record. 't he accused persons prayed for leniency.

Considering all aspects and looking into the nature of the
offence committed by the convicts. 1 sentenced all the convicts
namely Mojammel Haque. Riajuddin. Anowar Hussain, Fajar Al
Baharul Islam. Abdul Kalam. Md. ‘l'askar. Danpati Das, Achik AlL.
Abar Basumatary and Bipul Basumatary to undergo Rigorous
lmprisonment tor 3(three) years each and to pay a rmé ot Ks.10.000/
(ten thousand) each i.d. to undergo Simple Imprisonment tor 6 (six
months) months each for committing the ottence ot U/S 51 (1) ot 'the
Wild Lite (Protection) Act and further sentenced to undergo Rigorous

Imprisonment for 3(three) vears each and to pay a tine ot Rs.10.000/

(ten thousand) each i.d. to undergo Simple lmprisonment tor 6 (six

months) months each for committing the ottence ot U/S 51 (1-A) ot

T'he Wild Lite (Protection) Act 1972.

Both the sentences shall run concurrently.

25. However, the convicted persons are entitled to get the

benetit U/S 428 ot CrPC tor the period of imprisonment already

undergone during investigation and trial period, it any.

Contd. 22
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Judgment 18 delivered in open court in presence of the
to the accused persons.

accused persons.
ment be given

A free copy ol the jude
of thig court of this the 25"

Gyiven under my hand and seal

day ot July. 2014
Dictated & corrected
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A. Prosecutiol W iLnesses

pw.l - Babul Brahma
PW.2 - Kripa Nath
pw.3 - Banjt Bayan
PW.4 - pabulal Urang

K. Delence VY 1tness

Nil
. Documents exhibited by prosecution
X1 . Seizure list.

EX1.2 o kXt - Sratements of the accused persons.

LX 1 14 - Oftence Report.

1. Pocuments exhibited by defence.

Nil.
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